IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

MRS. KATHY PRI TCHARD AND
WAYNE PRI TCHARD

Plaintiffs,
V. NO 1:92CV119-S-D

PROVI DENT LI FE AND ACCI DENT
| NSURANCE COVPANY,

Def endant .

OPI NI ON

In June, 1993, this court denied plaintiffs' notion for
summary judgnment because it could not "say that plaintiffs [were]
entitled to judgnment as a matter of law." At that tinme, the court
invited the parties to consider submtting this case for a deci sion
on stipulated facts and | egal argunent. The parties agreed to this
suggestion, and all nenoranda having been presented, the case is
now in a posture for a ruling.

FACTS
On March 21, 1991, plaintiff Kathy Pritchard was di agnosed by
Dr. Andrew Kellum as having acute nyeloid | eukema. By April 24,
1991, Kathy's | eukem a was in remssion, i.e., there was an absence
in the blood or bone marrow of norphologic signs of |eukem a.

Kathy remained in remssion until January 21, 1992.



Plaintiff Wayne Pritchard began working at Maben Frame M 1| on
July 10, 1991. WMaben Franme insured its enployees and dependents
through a group nedical insurance policy issued by defendant
Provident Life and Accident I|nsurance Conpany. Provi dent fi xes
July 10 as the Pritchards' effective date of coverage.!? The
parties agree that the policy qualifies as an ERI SA plan. Wayne's
enpl oynent with Maben Frane continued w thout interruption until
June 26, 1992, when he was di schar ged.

Between April 24, 1991, and January 21, 1992, Dr. Kellum saw
Kat hy on May 8, 1991; My 14, 1991; June 12, 1991; July 11, 1991;
August 12, 1991; August 27, 1991; Novenber 6, 1991; and January 3,
1992. For the nost part, these visits consisted of Dr. Kellums
"interviewing] [Kathy] as far as any synptons or probl ens that she
m ght be having," "do[ing] a limted physical exam nation,"
"reviewing] her blood counts,” and "l ook[ing] at the bl ood under
the mcroscope” to determ ne whether she renmained in rem ssion
The only deviations fromthis routine occurred in My, when Kathy
under went a bone marrow examnation and consolidation

chenot her apy, 2 and August, when she underwent a |unbar puncture.

Plaintiffs calculate the effective date of coverage as
Cct ober 10, 1991, based on provisions in the policy which
provide, in pertinent part, that "[e] npl oyees are eligible to
participate on the date of conpletion of three nonths of active
service."

2According to Dr. Kellum consolidation chenpotherapy is "the
adm ni stration of chenotherapy to a patient wth acute | eukem a
which is in rem ssion"” for the purpose of "decreas[ing] the risk
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On January 22, 1992, Kathy was again hospitalized for
treatnment of her |eukema. On that occasion, she remained in the
hospital until February 13, 1992, at which tinme her |eukem a had
again entered rem ssion. Approximately three nonths |ater,
however, the |eukema had returned; and in July, 1992, Kathy
recei ved a bone marrow transpl ant.

Initially, Provident paid certain nedical bills incurred by
Kathy during the January-February, 1992, hospitalization® but
thereafter denied coverage "because the illness for which said

medi cal treatnment was rendered began prior to July 10, 1991, the

effective date of Plaintiffs' coverage under the policy." Accord-
ing to defendant, treatnment for a pre-existing illness is
specifically excluded by the followng policy provision: " No
benefits will be paid for charges for an...llIness* which began
prior to the effective date of a person's coverage...." The

Pritchards then filed this action, seeking indemification for al
medi cal expenses incurred during the January-February hospitaliza-
tion and a declaratory judgnment requiring i ndemification for al

future medical bills

of | eukem a recurring.”

3The total nedical expenses incurred during this tine were
$74, 788. 59.

111 ness" is defined in the policy as "[s]ickness or
di sease, including a nental disease, which requires treatnent by
a Physician."



DI SCUSSI ON
I n support of their position that they are entitled to paynent
for Kathy's nedical expenses associated with her illness, the
Pritchards argue that the policy excepts themfromthe pre-existing
condition provision. The subject exception states:

This [pre-existing condition] exclusion will not apply
after the earlier of:

(a) the end of any 3 nonth period, beginning after
the...lllness occurs and ending after a person has been
covered under the Plan, during which: (i) no diagnosis
is made or treatnment is received; or (ii) no Covered
Expenses® are incurred for care of the...Illness...

The Pritchards maintain there was indeed a three-nonth period

between April, 1991, and January, 1992, when Kathy was neither

The policy defines "Covered Expenses" as the "itens of
expense for which major nedical benefits may be paid...."
I ncluded within the list of covered expenses are the follow ng:
Physi ci ans' fees for:
(a) nedical care and surgical operations....

* * %

Charges by licensed nedical personnel, operating within

the scope of their license, for:

(a) diagnostic x-ray and | aboratory services required
for the investigation of specific synptons and/or
conpl ai nts;

* * %
(d) use of x-ray, radium and other radioactive
subst ances for treatnent.

* * %

Drugs and nedi ci nes which can be | egally obtained only
by the witten prescription of a Physician and which
are approved by the U S. Food and Drug Adm ni stration
for general use by humans.



di agnosed with nor treated for | eukema or that she did not incur
any covered expenses for the care of the | eukem a. They base their
argunent on Dr. Kellums testinony that the care he provided to
Kathy followi ng her first period of rem ssion was not diagnostic
and was not treatnent as he defined those words. Pr ovi dent
counters that "there was no three nonth 'w ndow ...during which
Ms. Pritchard failed to see her physician in order to nonitor her
acute nyeloid leukema,” and even wthout regard to the
classification of the doctor's care, the fact remains that Kathy
did continue to incur "covered expenses" in connection with her
illness.

The court does not believe that it nust resol ve the neanings
of "diagnosis" and "treatnent,"” neither of which is defined in the
policy, because there is no three-nonth period between April, 1991,
and January, 1992, when Kathy did not incur "covered expenses" for
the care of her illness. In his deposition, Dr. Kellum
acknowl edged that following her April, 1991, discharge from the
hospital, Kathy "continue[d] to remain under [his] care as [his]
patient[.]" Under this policy, the term "covered expenses"”
i ncludes a doctor's fees for nedical care. Al though Dr. Kellummay
not have considered what he did for Kathy during rem ssion to be
"treatnment” or believed she incurred expenses for the "treatnment of
| eukem a itself,” he could not dispute the fact that Kathy did

i ncur expenses for his "follow ng and nonitoring"” the rem ssion.



Therefore, the court finds that Provident, as the clains fiduciary,
did not abuse its discretion by denying the Pritchards benefits

under the subject policy.?®

An appropriate final judgnent shall issue.
Thi s day of QOctober, 1994.
CH EF JUDGE

5The policy gives Provident "final discretionary authority
to determine eligibility for benefits or to construe the terns of
the plan for clains purposes only."
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